1. You were an academic in Iceland, as well as someone who had spent some time working in an international court before being elected a judge of the European Court of Human Rights. You're now settled back into academia as a Professor of Law at the University of Copenhagen. With this blend of both academic and practical experience, tell us about your journey, and how these different experiences have shaped your views on the law.
My whole career has been a mixture of practical and academic work. A long time ago now, I was working at the EFTA Court in Geneva when it was established there. Then it was five countries, but was subsequently reduced after some states became Member States of the European Union. I was there for three years working as a référendaire for the then Icelandic judge Thór Vilhjálmsson, who at the same time was also a judge in Strasbourg. The role of a judge at the EFTA Court in Geneva was a full-time position, but his position as a judge in Strasbourg was part-time, as it was before the ratification of Protocol 11 of the Convention in 1998 which reconstructed the whole Strasbourg system. Following my first period at the EFTA Court, I went back to the University of Iceland as a Professor, before then going back to EFTA Court (which had since been relocated to Luxembourg) for a stretch of four years to work as a lawyer. I then returned to my native Iceland briefly, before being elected by the Parliamentary Assembly at the Council of Europe as a judge of the European Court of Human Rights. The privilege of being on that Court was that it is like a microscope, where you have the opportunity to really understand the very serious implications that historical and political events can have for individuals. Life in academia is very different from these more practical aspects. Being located physically at the Court in Strasbourg naturally puts limitations on ones activities elsewhere. Given my early work in the Court, and my position in academia, it can sometimes lead to developing a taste for more practical work -I have to make that confession! When you're working for a court, any court, be it as an assistant, lawyer, or a judge, you do your best to get your head around the issues, and attempt to try and find a solution. You have to come together and find some sort of conclusion with your colleagues, and then you move onto the next case. In academia on the other hand, it is more ongoing and long-term work with one project. Sometimes projects can go quite well, and other times there can be struggles with some of the larger ventures, as well as editors and publishers always trying to put deadlines on you. In academia you are more in control of your life, but it takes more discipline to stay concentrated and do your work. In a court, you are under constant pressure, as you need to deliver, and you don't have any other choice.
Both trades are very different, with each having their own benefits. On the positive side, teaching in an area I have worked in means I have some good stories to tell students. I believe this can add a lot to the discussion, engaging the students in ways that isn't possible in a lot of subjects. In that way, it is nice to be able to contribute to their knowledge and understanding of particular issues. I can sense that the students tend to like this because you are able to bring the situation closer to the students than would otherwise be possible. I think that is an advantage, and it could also be useful for research, but then again, the requirements for research are different, and you cannot just do your writing on the basis of your practical experience. Whilst one may know a lot of things on a given issue, you have to be able to substantiate them in order to transpose this into academic output.
It is true that one of the things that make the job as a judge of the European Court of Human Rights interesting is that you are working with people who have many different backgrounds. First of all, there are judges from each Member State of the Council of Europe, and each brings with them their experience from the domestic level. But also you have people coming from public service like ambassadors, and so forth. Sometimes you also have practically-minded people coming from the bench in their respective home country, many of whom may have never written an academic paper in their life. But on the other hand, on the Court, you might be sitting next to another judge who was a Professor and has never done anything but write academic papers. The mind-set can vary greatly between judges.
I can only hope that with my mixture of practical and academic experience I was able to find the middle ground. In my personal experience, some practical work puts you in the best possible place for being a judge, and is helpful for identifying the core issues in each and every case and understanding the practical implications. I guess, in a court like the European Court of Human Rights, maybe the best-case scenario is to have exactly this sort of situation, where you have people with different backgrounds. From a strictly legal point of view, this is not something you could necessarily have predicted. However, from a political point of view, I was not very surprised.
Let me give explain why I felt this way. In 2013 I attended an event at the University of Strasbourg when a judge from the CJEU was giving a speech which touched upon accession. Whilst I do not recall the judge's exact words, the judge conveyed the message that the CJEU in Luxembourg did not really need the European Court of Human Rights in Strasbourg, and that when it comes to defining human rights standards within the European Union in the future, the European Court of Human Rights would be marginalised.
The vocabulary being used during the expression gave me the sense that, even though judges from both Courts regularly meet and are on friendly terms, there is a certain degree of rivalry between the Courts. My insight was that there was a certain resistance among the judges at the CJEU when it came to the question of accession, so from their perspective, I was not surprised they found a way to hold the Draft Accession Agreement incompatible with the Treaties of the European Union.
3. There is a theory about Opinion 2/13 that posits the CJEU did not want accession to take place, and that upon being presented with the opportunity to review the legal dimension of the agreement, the Court sought a legal argument to suit a political decision. Accordingly, the Court dissected the agreement, piece-by-piece, finding a number of incompatibilities with the Treaties, using a backward reasoning method. Was the outcome a fait accompli?
Two weeks ago I was in Reykjavík speaking to a number of barristers visiting from England and Wales, where I was presented with the opportunity to discuss the accession issue. In my short presentation, which was not very academic I have to admit, and was taken from a much more practical view (making it more interesting for those who were present); I said that the CJEU's decision was actually a political decision disguised in legal arguments. The details of the Court's Opinion are quite technical, but as I said, this is what it actually is.
It represents resistance to the idea that somehow, the European Court of Human Rights is the frontrunner when it comes to defining the standards of human rights protection within the European Union. If the CJEU becomes the leader in defining human rights in relation to the implementation and application of European Union legislation, this will bring forward a new set of challenges for the European Court of Human Rights. You cannot have one set of standards derived from the European Court of Human Rights, and another one derived from the CJEU. If I was a judge on a national court in one of the EU Member States, regardless of whether I was dealing with European Union legislation or purely national legislation (if there is such a thing), naturally, I would naturally first and foremost look to the jurisprudence of the CJEU.
4.
One of the ideas that can now be put forward is that delaying accession further (whether it takes place in the end or not) would provide the CJEU the time to build up more case law using its own Charter of Fundamental Rights, potentially leading to two human rights frameworks.
Do you share this view?
There is of course a form of friendly competition between the two Courts. However, the appropriateness of this competition is questionable, because when talking about human rights, the end aim should be to protect and defend these rights. Therefore, it shouldn't really matter whether it is the European Court of Human Rights or the CJEU who are enforcing these rights.
Whether Opinion 2/13 in this regard is deliberate, I do not know, but certainly with time, the CJEU will be given an opportunity to strengthen its position with regard to the case law on the Charter of Fundamental Rights. I think this will not only be relevant when it comes to the implementation and interpretation of the compatibility of European Union with human rights, but for the protection of fundamental rights in general in EU Member States as well. Consequently, both will have less need for the European Court of Human Rights.
Just like you cannot have two standards, you don't need three standards either; a national standard, a CJEU standard, and a European Court of Human Rights standard -it doesn't really make much sense. I think with time, when it comes to protection of fundamental rights within the European Union, the European Court of Human Rights will be marginalised as the CJEU asserts its role in the field of human rights based on the Charter. That is my prediction.
If the European Court of Human Rights is going to be marginalised within the European Union, what effect do you think future European Court of Human Rights judgments will have on non-EU Member States who are a party to the European Convention on Human Rights? 6
This is also an interesting scenario because, as you know, the European Court of Human Rights has a particular way of approaching the European Union. The Bosphorus doctrine with its presumption of convention compliance is a telling example. This is the present case law of the European Court of Human Rights.
7 The European Court of Human Rights could not accept a situation when there is one standard for the European Union, and another for non-EU Member States within its jurisdiction. There has to be some sort of common ground. The case law suggests that the European Court of Human Rights will be inspired by the CJEU, even when they are defining the minimum standards of fundamental rights for non-EU Member States. These are only predictions of the future, which can always be difficult to envisage. it also has implications in EU Member States because this is the case law that will be referred to when defining human rights standards in these countries. That was one of the problems identified by the CJEU in Opinion 2/13, and one of the reasons that the Draft Accession Agreement was rejected, because it doesn't work the other way around.
The European Union consistently promotes its values, particularly in regard to
What I am trying to say is that the best way to look at this, in my opinion, is from the view of a judge in an EU Member State. What will be their authority? I think it is there that the European Court of Human Rights may have some difficulty being accepted as the highest authority, and even within states that are not Member States of the European Union, because many of them want to be Member States of the EU. One of the conditions of EU membership is human rights protection, and if you want to fulfil that, do you follow the European Court of Human Rights' standards, or do you follow that of the CJEU? Maybe some states will begin to see the Convention as redundant, and instead look to the European Union's Charter on Fundamental Rights and the case law of the CJEU for guidance on human rights issues. Either way, it looks like the CJEU will now seriously begin to assert itself as a human rights court, on top of everything else.
7. I know when we last spoke in Reykjavík earlier this year; you said accession of the European Union to the European Convention on Human Rights was 'dead', for now. With several months having passed since then, do you still hold the same view?
I believe at the very least that it will be dormant for some time. Perhaps several more years are needed before all the issues can be adequately addressed. To me, the requirements that transpired from this Opinion will be very difficult to achieve, legally, and not least politically. During the negotiation process, there was already some resentment about the concessions given to the European Union in the Draft Accession Agreement as it stood upon the negotiating rounds concluding in April 2013.
I am not a politician, and it is difficult to predict the reaction in some states, but my suspicion is that that there are some parties to the Council of Europe, particularly larger ones who are non-EU Member States, who under present political circumstances might not be so eager to give in to any special concessions to the European Union if negotiations were to be reopened. They might even be tempted to say, "they are just going to have to follow the Strasbourg rules just like anyone else." That's a card to be played in the much larger political game that is ongoing between the East and the West in Europe. That is an interesting question. Undoubtedly some people will be upset by Opinion 2/13 but when it comes to the practical solution, people will be more careful. When we talk about two systems, they are more-or-less based on the same values when it comes to fundamental rights. This is more of a power struggle where there are slight differences, but the two Courts are roughly on the same page in this respect.
I suppose firstly you have to keep in mind that there at forty-seven judges at the European Court of Human Rights. They are all very different, and their interests naturally vary. Some of them see their function as being judges deciding cases to the best of their knowledge, without getting involved in political issues such as the accession of the European Union. They may say that if one day they have a judge in respect of the European Union sitting next to them, it will not change anything; they will continue with their work, and not be intimidated by the fact that their colleague represents the European Union.
Others, of course, are interested in the broader political game being played here. Whilst the topic of discussion can arise, it does not affect their daily work, except that you can see from the Bosphorus case and several other cases that the presumption of compliance with the Convention is confirmed in very clear terms. At the same time, I think that many of the judges will now be scratching their head over this presumption idea, and I am one of those who have written articles about this Bosphorus case in which I have been rather critical. I wrote an article in a Festschrift for a friend of mine who was a judge at the EFTA Court, Sven Norberg, where I outlined some criticism on the Bosphorus doctrine very shortly after the judgment was given. 8 You could say from a political perspective that the doctrine was a practical solution to a potential problem, and you have to accept the fact that you have EU Member States who are contracting parties to the Strasbourg system who all have their international obligations. The overall idea is to try to find a way where the human rights standards are not that different from one system to another, but rather you have to see the international obligations of a state as a coherent whole. I think it was a friendly gesture by the European Court of Human Rights not to confuse things too much and try to come up with some common standards that are acceptable. This is the underlying philosophy behind Bosphorus, but now after Opinion 2/13 from the CJEU, I think many judges at the European Court of Human Rights will be concerned about this inclination. At the same time, many others will not even think about it as they continue to decide cases, and will cross that bridge when they come to it.
Undoubtedly some judges at the European Court of Human Rights will be very tempted to overturn the Bosphorus decision. It won't happen overnight, and will have to wait until the correct opportunity arises. As is the case in many courts, if you have some subjective political preferences, ways can be found to accommodate that within legal reasoning. The Court might be inclined to move away from Bosphorus slowly but surely, and be more assertive when it comes to defining the standards of human rights on the implementation and application of European Union standards in its Member States. After all, the states are responsible for upholding Convention rights regardless of its origin, and this is clear in Bosphorus. Even though Ireland in the case was following its international obligations, it still fell under the jurisdiction of the Irish state from the point of view of the European Court of Human Rights.
It is unlikely that the European Court of Human Rights will make a large 'U-turn' from Bosphorus, but there are ways to move back from it. I wouldn't be surprised to see that happen.
Moving on to the workings more generally at the European Court of Human Rights, tell me a bit about judicial co-operation, particularly with regard to your colleagues at the Luxembourg Court at the CJEU.
It is true that there is a lot of interaction between the CJEU and the European Court of Human Rights in the sense that they have annual meetings and there is interaction amongst the permanent staff of the two Courts in the Registry. The aim of this interaction is to learn from each other and to keep track of what the other Court is doing. In the European Court of Human Rights at least, everyone follows very closely what is happening with regard to human rights in the European Union. Of course, this is a good thing as there should be as much consistency as possible in way the Courts approach human rights.
These dialogues contribute to a better atmosphere if you have people who have been in both Courts and can thus provide insight into the other Court's workings. You also have an example of a judge who has served in the two systems. It may be desirable that a judge at an international court comes from another international environment, but on the other hand, others may prefer to see someone who is coming from his own national system. Of the two, I would think that there are merits to having people come from their home countries, where they have been working and therefore know exactly how it works. I think that this is the best scenario to have judges at the European Court of Human Rights who come directly from their domestic system. Picking someone from another international organisation, even though they may international experience, may not necessarily be the best thing. I think were you have a system where persons are moving from one international institution to another, or within institutions from being a bureaucrat to being a judge, you end up with institutions that are detached from their constituencies. This cannot be good in the long term.
When you have the European Court of Human
Rights made up of forty-seven people, who come and go, I suppose you're always going to get a round mix of people.
What happens in the European Court of Human Rights is that when you come there, regardless of whether you are an expert in particular areas of international human rights or otherwise; you enter into an institution filled with hundreds of people who, at least some of them, have been working there for decades. These are the people in the Registry. They have all the institutional knowledge, so you are very much dependent on them when it comes to the way in which the European Court of Human Rights operates on a daily basis. This is not just with regard to practical matters, but also on technical expertise, and even judicial decision-making.
It is a very sensitive issue to talk about the influence of the Registry on judicial decision-making. Some judges have very strong views on this and on their judicial independence, not only externally but also internally within the institution. They are inclined to exert their authority, while others are less concerned about the role of the Registry and its influence of the judicial decision-making. This has caused some tensions within the Court, and is an issue which academics have failed to address from a theoretical pint of view, mainly for lack of practical understanding of how things work in reality. To put this in content, let me reminder you that the judges at the Court are on occasion criticised for a lack of democratic legitimacy, although, they are elected by the Parliamentary Assembly of the Council of Europe. From that point of view, it would seem that they have a clear democratic mandate, which individuals in the Registry do not have at all. The most senior and influential members of the Registry are career bureaucrats appointed for life who have spent most of their professional life within the Court with no meaningful legal experience from their home front. Still these professional bureaucrats command huge influence on judicial decision-making, and in many instances, run the whole show. This is not always a bad thing, because in an institution, be it at the European Court of Human Rights, or on a domestic level, you need to have some form of consistency and stability, but it certainly is a factor that deserves attention on the overall discussion of the Court's legitimacy. One year after I arrived, the Court delivered the Hirst judgment. 9 Although all the Contracting states do not have any problem with accepting the principles upon which it is based, it caused a huge controversy in the United Kingdom. My impression is that ever since the day it was delivered, it became a major issue during my term. There was also Scoppola v Italy (No. 3) .
10 By all means, these were not the only cases which were controversial. There had also been a controversial ruling against Germany in the Von Hannover case, 11 a freedom of expression case where the European Court of Human Rights in the Grand Chamber overruled the Federal Constitutional Court of Germany ('Bundesverfassungsgericht'). There were also other cases involving terror suspects and other controversial issues.
During my tenure, I think what began to change was that the Court started to try to mitigate the effects of adversarial criticism these controversial rulings were subject to. In a working paper that I just recently finished, 12 I wrote that the biggest change is that the Court is changing its judicial policy from assertively protecting human rights to becoming more timid. Many people have argued that the Court has been very progressive in its approach to the protection of human rights issues, and have extended the protection that is provided for under the Convention by way of interpretation. Such an example would be that judges are adopting a living instrument approach, a king of a moral reading of the Convention.
I think we see a slight shift from the more assertive approach as the Court has begun to more often rely on the concepts of margin of appreciation and subsidiarity. There are cases, for example, Scoppola v Italy (No. 3), 13 S.A.S. v France, 14 and some other cases when the Court is very reluctant to step in and take a clear standing on politically sensitive and controversial issues, meaning there has been a change in judicial policy. It doesn't necessarily mean that I am criticising the Court for this, but I think you have to look at it from the historical perspective -institutions adapt to the political environment in which they are operating. You may criticise this and say it is politics, and the Court should be more assertive, but on the other hand, it is about the survival of an institution. If you believe the institution in an historical context is doing more good than bad, and it is actually contributing to the protection of human rights, then you will take the view that it is better to have it, rather than having all the Member States, particularly larger ones, leaving the system because they cannot live with it. It is not necessarily conscious in the minds of judges, but this is a trend that I believe I saw there. Maybe I am not reading it correctly, but in my opinion, the Court is being less assertive than it has been in the past.
12. Is that because the Court wants to uphold its own legitimacy and would prefer to have an approach that is easier on the larger Member States?
If you are an international court, where the issues can be somewhat different to those on the domestic level, the issue of legitimacy is one you have to deal with. I don't see the European Court of Human Rights as having any objective problem with legitimacy, viewed from the perspective of the judiciary or the citizens. You have a Convention that has been implemented through legislation in contracting states to the Council of Europe where it is a part of their national systems in one way or another. So from that point of view, it is totally legitimate on a judicial level, and it depends on the acceptance of the case law of the Court by the judiciary in the domestic courts. Cases of the Strasbourg Court are of course cited to a different degree, but I think that there cannot be any doubt that the Court is judicially legitimate, and is mostly well received.
Moreover, the European Court of Human Rights allows citizens to go directly to an international institution to have their issues sorted out. The Court can thus be perceived as a remedy for citizens who have not had an issue adequately addressed at the national level. By rendering judgements in favour of the individual, and finding violations of the Convention by its Member States, the Court increased its legitimacy with people. It has built up a 'moral capital' in the minds of the public in Europe.
The danger is that the Court might be withdrawing from the position that it has built for itself. By increasing its reliance on the margin of appreciation and referring more to the democratic process in the Member States, in other words by beginning to try to appease the Court's most prolific critics, be they political or judicial on a national level, the Court runs the risk of losing its moral capital. This is certainly a dilemma. Whether the Court is doing the right or wrong thing, it is not for me to say, but this is a trend I experienced myself.
And finally, tell us a little about your current research, and what publications you have forthcoming?
Since coming to the Faculty of Law here in Copenhagen, I had the opportunity to finish a book that has been in the pipeline for some time. It is called 'The Intersection of International Law and Domestic Law: A Theoretical and Practical Analysis', 15 and will be published in the coming months. In this book, I look at the way non-implemented international law has been applied, especially in the Nordic countries. I've also been working on different papers relating to my experiences as a judge at the European Court of Human Rights. I've just completed another paper on the shifting centre of gravity when it comes to the protection of fundamental rights that I presented at the European University Institute in Florence in late 2014 that will be published as a book chapter next year.
When I'm not here writing or teaching, I have been doing a lot of travelling all over Europe. For example, I recently gave seminars on human rights in Ukraine and Romania in cooperation with the Council of Europe, as well as some events in Brussels and in Reykjavík. I'm back in Strasbourg on occasion still. All in all, my hands are full, and there is still plenty more to do. There certainly is a life after the Court! 13 Scoppola (n 1). 14 S. A.S. v France (2014) (not yet reported). 15 David Thór Björgvinsson, The Intersection of International Law and Domestic Law: A Theoretical and Practical Analysis (Edward Elgar 2015) .
